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Initiatives and Referendums in Italian Democracy

Imperfect Forms, and Hard-Won Institutionalisation

PierVincenzo Uleri

1. Contradictory aspects of the institutionalisation of the
referendum

In Italy, the referendum, as a stable and recurrent part of political life, is a
recent phenomenon, closely connected to the democratic and republican
political and institutional context installed after the fall of the Fascist regime in
July 1943. Indeed, the referendum phenomenon only began to show itself in a
persistent and repeated manner at the start of the 70s.

The typical form of the phenomenon has been the «abrogative referendums.
The referendum has emerged as an institution strongly out of step with a
political regime which, from its beginning, showed «certain basic
characteristics... such as the centrality of parliament in the institutional
configuration, and the primacy of parties in political society»1.
Notwithstanding this, between 1974 and 2006, 141 referenda requests have
been promoted, of which 59 were voted on by the electors in 15 pooled votes,
and 12 of which were instead resolved by acts of the Parliament. Between
1946 and 2006 there were four further referendum polls, each with only one
guestion put to the vote. The data in Table 1 offers a synthesis of the Italian
referendum experience. The first impression might be that the principle and
the institution of the referendum are both strongly anchored in Italian political
culture and the Italian political system.

! Farneti [1983, 29, italics added)].



Other data, however, raise questions about two problematic aspects of the

referendum experience in Italy, which | shall try to illustrate:

a) the quality of the constitutional

concerning referenda

norms and ordinary legislation

b) the degree of effective political legitimacy of the principle and the

institution of the referendum within Italian political culture and

institutions.

The two tables synthesize the main aspects of the referendum experience in

Italy: on one hand, its intensity; on the other hand, its weak institutionalisation.

In what follows | attempt to illustrate these two sides of the referendum

experience through a critical reflection of the contradictory aspects and the

low liberal and democratic standards found therein.

Tab. 1 — Synthesis of the referenda experience in Italy (1946 - 2006)

Date / Period Type of referendum Qlil%stggns
1946 Institutional referendum 1
1970 — 2005 Abrogative referenda on ordinary laws (Art. 75, Const.) 59
1989* Consultative referendum 1
2001 - 2006 Referenda on ratification of constitutional revision (Art. 138, Const.) 2
Total questions

voted upon by 63
electors

19702006 AUpgale referends on ordnay aws (AR 75 Const) decked by 3,
Total 75

Note: *) in a significant number of European democracies, the referendum is closely connected to the
process of European economic and political integration; in Italy in 1989 a referendum free of any political
significance was held through an ad-hoc constitutional law in order to confer a constituent mandate on
those elected to the European Parliament.



Tab. 2 — Data on abrogative referenda in Italy (1970 - 2006) 2

Abrogative referenda promoted 141
Questions on which the Constitutional Court gave a judgement 139
Questions judged inadmissible by the Court 67
Questions promoted in a single year (1995) 30
Questions promoted on a single occasion by a political movement or party 18
Questions promoted on a single occasion by a political-institutional authority 12
Questions put to the vote in a single pooled vote 12
Pooled votes nullified for failure to reach quorum (of a total of 14 consultations) 6

Votes on individual issues nullified for failure to reach quorum (of a total of 59 24

individual issues voted upon)

2. Initiatives and Referendums in the Italian Constitution

Two articles of the Italian constitution provide for national initiatives and
referendums on ordinary legislation (Art. 75) and constitutional law (Art. 138)
respectively. Two further articles, 123 and 132, concern referenda at regional
and local level3. These constitutional norms were, in fact, in «deep freeze»
until the approval of law no. 352 of the 25th May 1970, which established the

procedure and timetable for referenda processes.

Article 75 permits 500,000 electors or five regional councils to call for a
popular vote to abrogate — in part or in whole — a law, or an act having legal

value, already in operation. Issues of taxation, budgets, criminal amnesty or

% Full details on the abrogative referenda are reproduced in the Appendix, «3. Abrogative
referenda in Italy, 1970-2006>.

% In this article I concern myself only with national referenda; | do not, therefore, deal here with
the referendum institution at local or regional levels.



pardons, and the ratification of international treaties cannot be put to
referendum. According to some witnesses, the Constituent Assembly had
also included electoral law in this list, but this reference disappeared in the
official text. Constitutional law no. 1, approved in 1953, entrusted the
Constitutional Court with the task of judging the admissibility of referendum
guestions submitted on the basis of Article 75. The vote is valid if 50% + 1 of
those registered on the electoral list participate; this is the quorum of voters
required by the Constitution (Art. 75, clause (iv)). In abrogative referenda,
voters vote on an existing law to decide whether or not to keep it in operation:
No to the repeal of the law is therefore a vote in favour of retaining the law; a

Yes vote is a vote against retaining the law.

Article 138 allows for the possibility of referenda on constitutional law. The
article permits a fifth of the membership of the Camera or the Senate,
500,000 electors, or five regional councils to request a popular vote on a law
of constitutional reform, or other constitutional law, already approved by the
Parliament but not yet in operation®. Such requests may only be made for
laws which did not obtain a qualified majority of two-thirds in their second
reading in each of the two chambers of Parliament. There is no quorum

requirement for referenda on constitutional matters.

In democracies there exist a wide variety of referenda forms and experiences.
In the academic literature there is no general agreement on a comparative
system which would allow classification on the basis of shared criteria, with
labels by which to identify different types. Lacking such a typology, | use a
typology which | have developed in previous works to compare the ltalian

* The Camera is composed of 630 members; the Senate, of 315 elected members plus a

small number of life Senators.



experience with that of other democracies”.

A crucial variable in analyzing referenda concerns the actors who are
empowered, through law, to call for referendum consultations. The principal
difference between referendum experiences is between those in which
citizens have the ability to call for referenda compared to those in which
citizens do not have this ability. | classify as initiatives those questions put to a
vote by a request signed by electors, and as referendums those questions put
to a vote by other actors with different procedures. | also use the term
referenda to refer generically to either of the above. The differences between
referendum experiences in democratic states are such to create a multiplicity
of 'referendum worlds', distinguished by quality and quantity, or by the type of
referendum institute, the number of those voting (both in absolute terms and
relative to the annual frequency of referendums), political significance, and

political function®.

It is necessary to distinguish between two general forms of abrogative
referenda on the basis of the actor who requests them. As one can see in
Figure 1, | distinguish between abrogative initiatives (referenda requested by
at least 500,000 voters) and abrogative referendums (referenda requested by
at least five regional councils or by one fifth of the members of a chamber of
Parliament). Of the 141 abrogative referenda, 124 can be classified as
abrogative initiatives, and 17 as abrogative referendums.

From a legal point of view, there is no difference between an initiative and a
referendum: the abrogative vote has the same effect no matter who requests

the popular vote. From a political point of view, however, one can hypothesize

5 | refer to the classificatory scheme and typology proposed for the comparative analysis of
referenda in earlier works [Uleri 1981; Uleri 1985; Uleri [1996] and Uleri [2003, 57 - 109].
See Appendix.

® See Butler and Ranney [1978, 221-226] on the idea of 'referendum worlds'. | deal with the
theme in Uleri [2003, 21-29] and in Uleri [2007, forthcoming].



that requests made by electors and those made by regional councils have

different political significance.

It is not possible in this article to illustrate in a critical and analytical fashion
the procedure and timetable for referenda laid out in law no. 352 of 1970,
especially for abrogative referenda; | therefore limit myself to summarizing the

essential steps in the process (see Figure in the Appendix)’.

Questions put to referenda can be subdivided into six broad thematic areas.
The first category, in terms of the number of questions (around forty), is
“Institutions, state organisation and public administration” (for example, state
funding of political parties, electoral law, the abolition of certain ministries).
The second category, with around thirty entries, is “Economic questions in
general” (for example, business opening hours, state 'golden shares'). There
then follow, in descending order, questions on the themes of justice
(commissions of inquiry, crimes of opinion and association, military tribunals,
life sentences), civil liberties and ethical questions (abortion, decriminalisation
of recreational drug use, artificial insemination, stem cell research), the
environment (hunting, civil use of nuclear energy), and the mass media
(privatisation of public broadcaster Rai, advertising on Rai, the television

advertising market).

" For a broad overview | refer to the reader to an earlier article: Uleri [1996b, 106 — 110].



Fig. 1 — Types of national referenda foreseen by Articles 75 and 138 of the Constitution

Article of the Constitution

and nature of the law

Art. 75

Ordinary law already in effect

Art. 138

Constitutional law not yet in effect passed by Parliament
without qualified majority of two-thirds

Promoters

Referenda promoted with
requests signed by
electors

Referenda promoted by
institutional authorities

500,000 electors 5 Regional Councils

Referenda promoted with
requests signed by
electors

Referenda promoted by
institutional authorities

1/5 of the members of the
Chamber of Deputies or

500,000 electors Senate; 5 Regional

Type of referendum

Abrogative initiative Abrogative referendum

Number of questions
submitted to vote

Nature of the procedure

Nature of the result of the
vote

Requisites for validity

124 17

Optional

Imperative

Quorum of voters: 50% + 1 of electors

Councils
Ratification / Reject Ratification / Reject
initiative referendum
2
Optional
Imperative
None




3. Decision-controlling and Decision-promoting Referenda

A law approved by Parliament is always put into effect. Subsequent to this, electors can,
without any time limit, vote to repeal it. The abrogative referenda made possible by Article
75 were conceived of as instruments to control the decisions of those who govern,
repealing them in part or in whole. It is in this sense that we speak of decision-controlling
referenda®. At the same time, in the light of experience, abrogative referenda have shown
themselves to have a different character. They permit a type of intervention in the political
agenda that functions as a positive proposition, even if an indirect and partial one. That is,
they have been used to try and persuade or constrain those who govern to take decisions
that they cannot or do not want to take. In this case, we speak of decision-promoting
referenda. It is rather difficult to understand and explain the referendum experience in Italy
if one does not realize that abrogative referenda can become, and have in fact been used
as, both decision-controlling and decision-promoting referenda. According to Auer: «to use
the Swiss terminology, practice has turned the abrogative legislative referendum into a

type of legislative initiative»®.

The referenda envisaged by Article 138, however, are exclusively decision-controlling
referendums. Constitutional laws decided in Parliament without a qualified majority are not
put into operation but remain suspended for three months, during which period referendum
requests may be presented to the Court of Cassation (law 25" May 1970, no. 352, Art. 3)*.
In this type of poll, the YES vote is a vote in favour of ratifying the decision of parliament;
the NO is a contrary vote, a rejection of the law. The vote affects the entire law as it was

passed by Parliament.

& Uleri [1996a, 10-11].
° Auer [2000, 139]



Comparing the referendum formats set out in articles 75 and 138, we see how the number
of electors' signatures and the number of regional councils who may request a popular
vote have remained unaltered. In addition, there is no requirement for referenda on
constitutional law that they meet a certain quorum in order to be valid. Whilst referenda on
ordinary laws may not take place within the same year as a Parliamentary election,
referenda on constitutional laws may take place in the same year or even at a few months'
distance from Parliamentary elections, either before or after. These and other aspects
demonstrate clear limits, of constitutional and legislative design, placed on the referenda
made possible by Article 138.

There have only been two consultations held on the basis of Article 138. In spring of 2001,
the Parliament approved a constitutional text, «Modifications to Section V of the second
part of the Constitution», without a two-thirds majority of the membership of the two
Chambers at the second reading®. The request for a referendum was made both by
Senators of the centre-left majority which approved the constitutional revision, as well as
senators of the centre-right minority who had instead opposed it. The referendum was
held on the 7" October 2001, and ended with a victory of the Yes campaign in favour of
constitutional revision, with a turnout of only 34.1% of those registered on the electoral

lists!?,

The second referendum based on Article 138 was held on the 25" and 26" June 2006,
and had as its object a broad-ranging revision of the second part of the Constitution
approved by the centre-right government. In this case the request for a referendum was
made by the centre-left parties both in Parliament and through signed petitions. The

% The text was approved at a second reading, by a majority of its members, by the Senate on the 8™ March
2001. The body of the text contained eleven articles which modified Articles 114, 116-120, 123, 125, 127,
and 132 of the Constitution, and repealed Articles 115, 124, 125, 128, 129, and 130.

! Individuals are included on the electoral roll by the registry office in the individual's place of residence on the
occasion of their eighteenth birthday.



turnout was 53.6% of those registered, and the constitutional revision was rebuffed with a

No vote equal to 61.7% of valid votes.

4. Between vetoes and agenda-setting: the functioning of abrogative referenda

The distinction between decision-controlling and decision-promoting referenda may be
better understood by demonstrating the fact that the abrogative referendum can have at
least three distinct functions: of vetoing, of intervening on the political agenda, and of
modifying legislation. To understand fully the political meaning of the abrogative referenda
it is necessary to underline two aspects of the way in which abrogative referenda

procedures work.

The first aspect concerns the absence of a fixed period within which legislation can be put
to abrogative referenda. It is very likely that abrogative referenda called against laws
recently approved have very different political significance to abrogative referenda called
against a law approved many years ago. The request to repeal a law approved ten, twenty
or fifty years ago can confer on the promoters a genuine power of agenda-setting, much
greater than that given to those who would request the repeal of a law recently approved

by the parliament currently in session.

A second aspect concerns the fact that abrogative referenda issues may be formulated in
such a manner that they repeal, in whole or in several parts, the law which is the object of
the vote. Abrogative referenda issues may be formulated employing the technique of the

ritaglio (the carve-up), or the elimination even of individual words in one or more parts of



the law. All this has permitted’® the formulation of referenda questions which are true
modifications of the law. In this sense the promoters of a request enjoy a certain agenda-

setting power.

The different functions which can be imputed to specific referendum questions may be
delineated in an empirical fashion and with enough approximation, combining two
dichotomous classificatory criteria. The first criterion is the type of repeal requested: the
guestion may be formulated in such a manner as to require complete repeal or partial
repeal. The second criterion is the age of the law put to referendum. The referendum
request may concern a 'recent' law, approved but a little while ago, or a 'dated' law,
approved some time ago. To determine whether a law is recent or dated, the
measurement criterion may be fixed with reference to the number of years passed since
the law's approval, and the duration of the legislative term. In the Italian case, the
threshold is therefore five years. The joint use of these two criteria help us to shape a

typology of the functions which can be attributed to abrogative referenda (Fig. 2).

The requests which have a veto function are those requested in opposition to a recent
government or parliamentary decision, apparently without any possibility of compromise.
When an abrogative question is formulated in such a manner as to require the complete
repeal, or repeal in large and substantial sections, of a recently approved law (cell 1), then
the referendum's predominant function is a veto function. The first abrogative initiative in
Italian political history, promoted in 1971 to repeal entirely the law on divorce approved in
1970, is a very clear example of the referendum vote conceived of as a veto against a
decision of Parliament. When abrogative referenda are used to veto a law, these are

decision-controlling referendums.

12 Both in fact and in law, given the favourable judgements of admissibility expressed by the Constitutional
Court.



Fig. 2 — Functions attributable to referendum requests promoted on the basis of Article 75 of the Constitution

Type of law distinguished in terms of the time passed since its approval

Recent

Old

|
Complete abrogation of a recent statute:

Il
Complete abrogation of an old statute:

Complete litical d ti
abrogation Veto political agenda -setting power
) Abortion 1975: request promoted by PR;
Tvpe of Divorce: (1971-1974) .
ype o Proportional electoral law (1991-1993)
abrogation
requested
1] v
Partial abrogation of a recent statute: . .
Partial abrogation of an 'old' statute:
Partial
; Modification of law
abrogation political agenda-setting powerand/or Modification of law

Abortion: requests promoted by PR and by Pro-life movement
(1980-81)




Referendum requests with the function of intervening in the political agenda
are those intended to place a question, or an issue, on the agenda of the
parties and of the Parliament. This function of intervention has, in general, a
double value. On one hand, the abrogative referendum expresses the
promoters' wish to intervene on the agenda to constrain government and
Parliament to deal with and decide upon a subject which they would not
otherwise deal with, or which they have discussed at length without reaching
a decision worthy of the name. On the other hand, referendum requests aim
to impose a principle with which the resulting parliamentary decision must

correspond.

An abrogative request has intervention in the political agenda as its main
function when it is formulated to repeal, either in whole or in large part, a
'dated' law, approved and put into operation some time ago (cell Il). The
greater the time since the approval of the law, the more likely it is that the
request for whole or substantial repeal will have the function of placing an
issue on the political or parliamentary agenda, proposing at the same time a
solution significantly different to that currently in place. When abrogative
referenda are used with the intention of intervening on the political agenda,

they fall under the heading of decision-promoting referenda.

The second abrogative initiative in the Italian referendum experience,
promoted in 1975, represents well this type of function. The request to repeal
certain articles of the penal code (approved in the thirties) punishing the crime
of abortion constrained the Parliament to face a highly conflictual and divisive
theme. In the spring of 1978 — on the eve of the popular vote — the majority of
parties in the Parliament thought it preferable to approve a law legalizing
abortion rather than face a new referendum campaign characterised by two
strongly opposed coalitions, especially in a dramatic period for a political
system sorely tested by the terrorist challenge of the Red Brigades.



Requests with the function of modifying a law are those formulated in such a
manner as to repeal part of a law only, through the practice commonly known
as the “ritaglio abrogativo” (lit., repeal carve-up)®. The objective is to modify
one or more aspects of a law. Criticisms on the grounds of unconstitutionality
and political illegitimacy have been raised against this type of referendum™®.
There remains the fact that the Constitutional Court has judged more than
one request of this type to be admissible. An abrogative question has as its
function the modification of a law when the promoters request the repeal of a
limited number of articles of a law approved recently, and where the question
is formulated in such a manner that the text resulting from repeal suggests a
legislative regime in part different to that set out by the original law (cell 111). In

this case too, abrogative referenda function as decision-promoting referenda.

The initiatives held between 2004 and 2005 illustrate well this third kind of
function. In 2004, five questions on a single law (law no. 40 of January 2004)
were promoted, concerning artificial insemination and assisted procreation.
One question called for the complete repeal of the law with the intention of
exercising a complete veto. The Court judged the question inadmissible. Four
other questions, all judged admissible, concerned four specific aspects of the
law, and aimed at modifying the law in such a manner as to enlarge the
possibilities for artificial insemination and stem cell research. Each voter had
the chance to express four separate votes on significant aspects of the law.
The turnout was less than the quorum of 50%+1 of registered voters, for

which reason the results of the poll were null and void.

Finally, it appears more problematic and difficult to decipher the ‘function’ to

be attributed to the request for the repeal of a small or well defined number of

13 Where I intend ‘part' to mean an entire article, an entire clause, or even simply a word.
1 The debate between constitutionalists on this issue is very much alive.



articles of a 'dated' law (cell 1V). The intention of the request may be to modify
the law in question or to intervene on the political agenda. In this case, much
more than in the others, the prevailing ‘function’ that we should attribute to the
referendum can be determined only through the qualitative analysis of the

guestion and the political context in which it is found.

5. The abrogative referendum experience: a summary

The referendum phenomenon began in the seventies with ten questions
promoted and three voted upon in two polls. In the eighties, 27 items were
promoted, 14 voted upon in four polls, and three declared void through failure
to reach quorum. In the nineties, in the midst of the politico-institutional crisis
enveloping the country, the phenomenon burst past the boundaries set by the
previous two decades' experience. In the first half of the decade, 38 questions
were promoted, 21 voted on in three polled votes; in the second half, 54
requests were promoted, 15 voted upon in three pooled votes, all of which
were declared void through failure to reach quorum. In the first seven years of
the current decade, the phenomenon seems to have returned to the confines
established in the seventies and eighties: 12 questions have been promoted,

six voted upon in polls, and all declared void through failure to reach quorum.

The number of abrogative referenda promoted between 1970 and 2006, 139
in total, is certainly significant. At the same time, the number of questions
actually voted on is less, 59 (Tab. 3). Around 58 per cent of questions
promoted have not been voted upon. How can one explain such a significant
reduction? In first place, the Constitutional Court has judged 72 questions
admissible, rejecting 67. There is then the role of Parliament, which is never
absent from the decision-making process: law no. 352 allows the Parliament
to intervene with its own decisions, both before and after a popular vote.
Therefore, of the 72 questions judged admissible by the Constitutional Court,



12 have been pre-empted by parliamentary decisions®. The approval of law
no. 194 of 1978, which legalised and regulated abortion is probably the most

important decision of those taken by Parliament to avoid a referendum vote*®.

Tab. 3 — Synthesis of Abrogative Referenda in Italy (1970 - 2006)

1990-1999

Abrogative referenda 1970 1980 1990 1994 2000 1970

1979 1989 1994 1999 2006 2006

N.

Questions submitted 10 27 38 54 12 141
ggﬁftﬁons judged by the 10 27 38 52 12 139
Judged admissible 6 17 23 19 7 72
Judged not admissible 4 10 15 33 5 67
Pre-empted by Parliament 3 3 2 4 0 12
Voted upon 3 14 21 15 6 59
Approved 0 5 16 0 0 21
Rejected 3 6 5 0 0 14
Nullified for failing to meet 0 3 0 15 6 2

guorum

Note: for a detailed overview, see Table A in the Appendix.

For the most part, parliamentary decisions have been means to avoid the
electors' referendum vote. The first two early dissolutions of the Parliament
(1972 and 1976), dissolved in order to gain time for Parliament to find
solutions capable of avoiding the regular course of referenda on divorce and
on abortion, show the difficulties faced by parties and the politico-institutional

system vis-a-vis referenda'’. With time, and through successive stages, the

5 These are not indirect referenda of the type present in certain of the United States, nor a
counter-project of the Swiss kind. Contrary to Papadopoulos, there is no possibility for
promoters of a referendum to withdraw their request, and the decision of Parliament need not
be approved by a two-thirds majority [Papadopoulos 1998, 68].

% Thus, in effect, abrogative referenda are a largely imperfect form of the indirect referendum
similar to that found in some American states.

' The early dissolution of the Parliament in 1972 postponed the divorce referendum from 1972
to 1974, the dissolution of 1976 delayed the abortion referendum from 1976 to 1978; in any
event, the latter did not take place thanks to Parliament's approval of a law on abortion.



parties and other actors have learned to control the referendum challenge
with campaigns aimed at increasing abstention rather than participation®®. In
fact, if it is true that the electors have voted on 59 abrogative referendum
issues, it is as if they had voted only on 35 of these. In six pooled votes (in
1990 and successively in the next five, between 1997 and 2005), the quorum
of 50 per cent plus 1 voters was not reached. In this fashion, the vote on 24
referendum issues was declared null and void. Consequently, 40% of the
votes expressed by electors have been completely useless. Rendering this
situation even more disconcerting is the fact that the total number of
individuals registered on the electoral rolls, from which the quorum is
calculated, is not entirely reliable. There have been verified cases of
individuals present on electoral rolls who were either dead or from whom no
news had been heard from many years because they had emigrated decades

ago.

6. Efficacy and legitimacy of referenda votes

When a law is repealed (in part or in whole), the cabinet may, if it judges it
necessary, delay repeal by sixty days (law of the 25th May 1970, no. 352, art.
37). The government and Parliament may intervene to substitute a law
repealed by referendum with a new law which must respect the will expressed
by the majority of voters. Whether the decisions of Parliament - whether taken
before, to avoid a referendum taking place, or taken after such a referendum -
fully conform to the aims of the promoters and the will expressed by the

voters in a referendum is a matter of debate.

There is one rather disquieting case which is not unique, but which raises

particular doubts about the effectiveness of the referendum in the lItalian

18 Uleri [2002]



political system. In 1993, a vote with a plebiscitary level of agreement (90.3
per cent) repealed the regulations on state funding of political parties.
Subsequently, the Parliament passed a number of laws on the reimbursement
of electoral costs and other indirect forms of state financing of parties such
that the parties today enjoy financial support from the state greater than
before the 1993 vote'. In 2005, with reference to the elections held for the
European Parliament, the Italian parliament, and the regional councils, 81
parties, groups, and electoral lists of all types received over 196 million euros
in «compensation for electoral costs», which are only a part of the total state
funding of parties and political groups®. In 2005 the four largest Italian parties

declared in their budgets debts totalling almost 287 million euros®.

When the Parliament approved the latest in a series of laws on state funding
of parties, the President of the Chamber of Deputies maintained that «a
referendum ceases to have effect at the end of the legislature during which it
took place... [a referendum] does not constrain for all time»®. According to a
respected student of political science, the position expressed by the President
of the Chamber was «constitutionally unobjectionable, but also expresses,
between the lines, the opposition towards the referendum typical of the

political class»%.

One referendum issue closely connected to the theme of state funding of
parties is that of electoral law. Between 1991 and 1993, a referendum
movement to change the electoral law provoked significant changes in Italian
electoral laws, especially for the national Parliament. Proportional electoral

laws for the election of the Chamber of Deputies and the Senate were

19 Teodori [1999].

20 salvi-Villone [2005, 11-19].

! Forza Italia: 113.6m; Left Democrats (Democratici di Sinistra, DS): 159.6m; The Margherita:
11,7m; the National Alliance (Alleanza Nazionale): 1.93m. Corriere della Sera, 2" February
2005, 13.

22 | uciano Violante, Corriere della Sera, 15" January 1999, 11.

= Angelo Panebianco, Corriere della Sera, 18" January 1999, 1.



substituted with mixed-type systems®*. Two new referendum proposals, in
1999 and 2000, were intended to modify the system of 1993 further, in such a
manner as to move from a mixed system to a completely majoritarian one.

The failure to reach quorum meant that the results were nullified.

In December of 2005, a few months before the general election which took
place in 2006, the centre-right government passed a new bonus-adjusted
proportional electoral law?. In the autumn of 2006, a referendum committee
deposited proposals for a new referendum on the electoral law, with the
gathering of signatures due to take place in the spring of 2007. An eventual
referendum would then take place in the spring of 2008, on the conditions that
the Constitutional Court judges the questions admissible, the parliament is not
dissolved ahead of schedule, and the current parliament does not pass a hew
electoral law before any 2008 referendum. Any forecast on the final result of

this never-ending story would be nothing more than a guessing-game.

% The new electoral law set 75 per cent of seats in the Chamber and Senate would be elected
in single member districts in a single plurality ballot; the remaining 25 per cent would be
elected with a proportional formula.

% pasquino [2006]



7. The role of the Constitutional Court

According to Art. 134 of the Constitution, the Italian Constitutional Court
guarantees the constitutionality of laws; it hears «cases passed up to it from
ordinary courts»?®. The 1948 Constitution did not make any provision for
judgements on the admissibility of referendum questions, nor on the organ
which would exert such control. It was the first republican Parliament that
assigned the task to the Constitutional Court, with constitutional law no. 1 of
the 11" March 1953, article 2%". The Court exercises this function ex officio?®,

and decides whether abrogative referenda are admissible or not.

In its judgements, the Court has managed to achieve almost perfect
numerical balance between referendum pressure and the resistance of the
parliamentary system. The Court has admitted 72 questions, rejecting 67. It is
reasonable to ask whether this numerical balance reflects a jurisprudential

balance.

In the seventies and eighties, the Court, judging more than 60% of questions
to be admissible, let referendum pressure filter through in a manner
favourable to the interests of the promoters of said referenda. In the nineties,
facing a vast expansion in referendum pressure, the Court reversed course:
the judgements of the Court markedly favoured the resistance of the

parliamentary-party system to referendum pressure. At the same time, from a

% Hine [1993, 164]

2" Constitutional law no. 1 of the 11™ March 1953, containing “Integral Constitutional norms
concerning the Constitutional Court”. The Constitutional Court held its first sitting in April
1956. Article 135 of the Constitution states that “The Constitutional Court is composed of
fifteen judges, one third nominated by the President of the Republic, one third nominated by
Parliament in joint session, and one third by the judiciary. The judges on the Court are
nominated for nine years”.

2 Auer [2000, 139].



merely quantitative perspective, a perspective with no jurisprudential
importance, the progress of the Court's judgements throughout the nineties
has not been homogeneous. In fact, around 60 per cent of judgements in the
first half of the decade granted admissibility; in the second half of the decade,

by contrast, that figure was 36 per cent.

The Court's competence in this matter is generally considered by legal
scholars as «a very particular competence, certainly the most eccentric of
those the Court possesses, and one which has given rise to major
controversy»?°. The competence is so unusual that «for the Court, one may
even say that the attribution of this new power was a type of poisoned

chalice»®. The unforeseen development of the referendum in Italy has:

«put the Constitutional Court in a delicate situation, whereby it risks finding itself at the
centre of political struggle, while at the same time it must attempt to ensure its
neutrality and the regular nature of the referendum proc:edure»31

Livio Paladin, respected constitutionalist and member and President of the
Court, has written that «no other type of act... has been so affected by the
Court, through decisions which have not infrequently been highly creative»*2.
Massimo Luciani, in what is the most systematic and detailed work on the
abrogative referendum, notes that constitutional jurisprudence cannot be
considered as «a given, not up for discussion, and still less as the source of a

'true’ constitutional law governing referenda»>:.

Judgement no 16, of the 2™ February 1978, is generally considered a
milestone in the Court's jurisprudence. Whilst in its first two judgements the
Court had interpreted the type of laws which can be submitted to a

referendum in a literal and restrictive sense, the 1978 judgement changed

N

® Cheli [1998, 300].
Panunzio [1998, 170].
Bartole [1996, 54].
Paladin [1996, 275].
Luciani [2005, 232 — 233].
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orientation completely, adopting rather elastic criteria subsequently applied

with considerable discretion.

The judges have in fact been clear and open about the political nature of their
judgements. In the above quoted judgement, the judges explicitly affirmed
that:

An essential instrument of direct democracy such as the abrogative referendum,
cannot be... transformed without question into a distorted instrument of representative
democracy, through which we arrive at plebiscites or popular votes of confidence
arising from the package political choices of parties or organised groups which have
assumed or supported the referendum initiatives...

Paladin, chief draftsman of the judgement, wrote some years later that

there is no doubt that, with that judgement [no. 16/1978], the Court crossed over the
textual basis of its competence... the Court did not take account of the exceptional and
absolute character of the limits given in the second clause of Article 75 of the
Constitution”®*

According to Luciani: «judgement no. 16/1978... was a mistake, from

whatever perspective you look at it»*.

Vincent Wright, British political scientist who did not favour the idea of using

referenda there, raised the following objection against the referendum:

«Would one of the major constitutional implications of the frequent use of referenda in
Britain not be the creation of a written constitution and the formation of a group of
judges empowered to protect that constitution? One therefore may end up
paradoxically with a government by judges rather than government by the people»36

For this conclusion, Wright took as his starting point the role of the courts in
the referendum experience of several American states. Referring to the Swiss
case, Andreas Auer has observed how:

«In Switzerland, federal law and the treaties approved by Parliament are exempt from

any sort of constitutional check... This immunity is often interpreted as a victory of
democracy over liberalism»®’

% paladin [1998, p. 9, italics added].
% Luciani [2005, 336].

% \Wright [1981, 34].

37 Auer [1996, 169].



Auer has also written that, «when popular sovereignty and constitutional
justice collide, they produce sparks. It may happen that one is obliged to give
way to the other; but it may also happen that each reinforces the other». It is
possible that

«the more direct democracy is developed and used, the more the
constitutional judge is called upon to remind the people of the limits of their
normative power. It is as if, after a certain point, direct democracy had need of
constitutional justice» .

How then to interpret the role played by the Court? 'Victory of liberalism over
democracy' or 'government by judges'? Neither of the two interpretations
appears adequate, but the second is the more reliable of the two. The
numerical balance between the judgements of admissibility and of
inadmissibility seems in large part the result of political responsibility either
sought by the Court, or which, in part, it has been constrained to take on by

parties and Parliament.

8. An unsought and undesired phenomenon

We owe the existence of the referendum in the Italian constitution to the
determination of Costantino Mortati, Catholic jurisprudentialist, and to a few
other Founding Fathers. Mortati presented to the Constituent Assembly a
substantial catalogue of referenda inspired by the Weimar constitution and the
Swiss federal constitution, but only a small part of the original project was
passed by the Constituent Assembly. The parties in general were opposed to
the principle and the institution of the referendum. This was most true for the
Socialists and Communists, both because of their political heritage but also

because they were confident that they might win the first parliamentary

8 ibid.
% ibid., 171.



elections after Fascism. Christian Democratic deputies were more cautiously
open, perhaps because they feared that the result of the first election would
go against them. After their defeat in the elections of 1948, the Socialists
immediately presented legislative proposals to put the constitutional
provisions on referenda into operation. The Communists, instead, would
remain more coherently opposed to the referendum until the beginning of the
eighties, when they called for the repeal of a decision taken by the
government led by Socialist leader Bettino Craxi. Twenty years after the
promulgation of the Constitution, Mortati maintained that all the parties
remained «in substantial agreement... in blocking any institution which
threatens to weaken, even at the margins, the absolute character of

parliamentary power»“.

According to common knowledge, the institute of the 'abrogative referendum'’
set out in Article 75 of the Constitution was conceived of as a instrument to be
used only in exceptional cases. For Norberto Bobbio, «[the referendum] is an
extraordinary expedient, for extraordinary circumstances»*'. How then is it
possible that the referendum phenomenon has become so diffuse in a
democracy characterised by the pervasive presence of political parties? To
understandd and explain the referendum experience in Italy it is necessary to

take into consideration a number of factors of differing importance.

The first factor concerns the faith the parties placed in their ability completely
to manage the referendum institution, and a tacit agreement between the
principal parties of the majority and the opposition that recourse to the
referendum institution would have been a quite extraordinary thing. The
second factor is due to the presence of a type of referendum, regarding
statute laws, which can be implemented with electors' signatures. The third
factor is the presence of a political movement-party — the Radical Party

% Mortati [1969, 783-784].
“1 Bobbio [1984, 43].



(Partito Radicale, PR) - which has made abrogative initiatives a privileged
part of its political action, to the point of defining itself repeatedly over the
course of almost forty years as a genuine 'referendum party'. The fourth factor
is the poly-functional potential of abrogative referenda. A fifth is the technical
or juridical requirement that the promoters of referenda must formulate
multiple questions on the same law in order to take account of the multiple
criteria of admissibility laid out by the Constitutional Court. Finally, the crisis of
the party system in the first half of the nineties has permitted the proliferation
of referendum campaigns which have seen a range of actors try their political

luck by using referenda.

9. The 'referendum party"

Since the beginning of the seventies, the Radical Party has collected
signatures for around one hundred abrogative referenda, often by itself, but
sometimes with other political groups or parties; for this reason we can talk of
a true 'referendum party'. The referendum questions raised by the PR are
found in all six thematic areas mentioned above. It is not possible here to give
a deep analysis of the PR's referendum policy, which spans the last forty
years of Italian political life.

In Italy, the tradition of a radical-democratic party dates back to the political
history of the 19" century**. As far as its origins are concerned, the PR
belongs to the family of European liberal and radical-democratic parties®. In
republican democracy, the PR was reborn in December of 1955 following the
secession of the left-wing of the Liberal Party. At the same time, it differs from
the majority of these liberal parties in retaining a strong anti-clerical element,
partly explainable on the basis of the influence of the Catholic Church in

42 Galante Garrone [1973]; Orsina [1998]; Orsina [2002].
*3 Beyme [1982]; Ridolfi [2005].



Italian politics and society. Indeed, an abrogative referendum promoted in
1977 aimed at putting back into discussion the Church-State agreements of
1929 referred to in Article 7 of the 1947 Constitution. The compromise
between Christian Democrats and Communists on Article 7 reached during
the work of the Constituent Assembly has been one of the cornerstones of
republican democracy. The request was, in any event, rejected by the
Constitutional Court.

In the course of the sixties, the PR profoundly transformed itself into a political
civil rights movement with a series of political campaigns in favour of
legislation on divorce, abortion, and conscientious objection to military
service*. The PR was probably the first organised political group in Italy to
raise environmental issues, beginning in the seventies with certain abrogative
referenda against hunting and the construction of nuclear power plants.
«Above all, it was a party of the ‘post-materialist generation, with a clear
appeal to the affluent, participation-minded student and youth culture»®. At
the same time, it does not seem appropriate to submerge the PR completely
under the heading of new libertarian-left parties like the Greens. The case of
the PR seems to be one of 'old wine in new bottles": «From a political-cultural
point of view the RP represents a syntesis of the old libertarian-democratic
tradition and the themes of emerging postindustrial politics»*°.

The PR elected its first four deputies in the Republican Parliament of 1976
and since then elected representatives until the election of 1992. Despite
being a party with a rather reduced vote share, it participated in the
referendum campaign to repeal the proportional electoral law. From the
elections of 1994 to that of 2001, held with a mixed electoral law with a
predominant majoritarian component, the PR agreed true political-electoral

alliances with neither of the two coalitions alternating in government.

* Teodori — Ignazi — Panebianco [1977]; Gusso [1982].
%> Hine [1993, 87-88]. See also Hanning [1981].
6 panebianco [1988, 111].



With the elections of 2006, the PR regained a tiny group of deputies (7) in the
Chamber, thanks to a new electoral law and an electoral alliance with the
Italian Social Democrats (Socialisti Democratici Italiani, SDI) and the
victorious centre-left alliance. Anti-nationalist and in favour of Eurofederalism
since its beginnings, it has elected representatives to the European
Parliament since the elections of 1979. It is in these elections that the PR has
gained its largest vote-share: 3.7% in 1979 and 8.5% in 1999*. The result in
1999 was also the fruit of an electoral campaign concentrated on the second
personality of the party, Emma Bonino, a deputy since 1976 and respected
member of the European Commission between 1994 and 1999. The PR's
best result in national parliamentary elections was in 1979, with 3.5% of the
vote. As a rule, with certain exceptions, it does not participate in regional,
district, or local elections®’.

The presence of a political leader of recognised talent and political ability has
allowed this small political group to last much longer than other political
groups and movements. Marco Pannella has led the PR from the mid-
Seventies with an unmistakably charismatic leadership style®®. As
Panebianco put it: «The RP represents the unstable marriage of two differing
organizational principles: a formally libertarian structure ... combined with a
charismatic type of organization in the Weberian sense of the word»*°. The
majority of militants and leaders of the party are fully aware of this charismatic
quality to Pannella's leadership, as the data collected by a research project of
the transformation of political parties show®. Together with this charismatic
leadership, Pannella adds the full or substantial control of certain strategic
organisational resources, such as Radio Radicale, a series of electoral

47 Gusso [1990].

8 Gusso [1982]; Teodori [1996].

“9 Panebianco [1988, 128].

0 The guestionnaire was used at the National Congress of Italian Radicals in Rome in
November 2003. Traditionally, there are no delegates to these congresses, only party
members.



symbols connected to the history of the party, and the resources of state
funding for election expenses.

Some academics have interpreted the recent history of the PR as the
expression of anti-politics or populism tout court®. These analyses are,
however, all largely based on a recurrent idea amongst students of populism,
viz., that there is a privileged or almost automatic relationship between
populism and use of the referendum®. Until that relationship can be
demonstrated, these interpretations of the PR as anti-political or populist do
not seem to me to be fully developed and rooted, and appear only slightly
convincing®.  Indeed, according to Panebianco, the PR «attributes to
Parliament a central role in representative democracy that direct democracy,
in radical perspective, cannot replace but only integrate»>*.

In the rhetoric of the party's leader and in its political action one does not
seem to find the evocation of a community based on ethnos or demos. Still
less can one find the evocation of an identity or nationalism based on ethno-
cultural claims: in the Radical Party's politics there is no rhetoric of national
identity nor any value attached to being rooted in a particular territory.
Constitutive elements of populist formations, such as «hostility towards
foreigners, the rediscovery of national pride, and a preoccupation for

individual and collective security»>°

, are not found in the PR's politics. The
phenomenon of immigration is considered by the PR and by its militants in a
manner diametrically opposed to that of other populist groups; yet this is often
over-looked. The Radicals do not perceive immigration as a danger (and are
exempt from the xenophobic attitudes which characterise other populist
parties), are favourable to international market opening, look with favour upon

globalisation, and judge as too timid and slow the process of political and

°1 Mastropaolo [2000, 55- 62]; Hermet [2001, 400 — 405]; Tarchi [2003, 109 - 113].

%2 Mény and Surel [2000, 60 — 61]; for a broad approximation to the case of the PR, see Mény
and Surel [2000, 96].

%3 | discuss the above-cited authors more fully in an as-yet-unpublished paper on the PR.

% panebianco [1988, 112].

%5 Tarchi [2003].



economic integration of the European Union, which, in their opinion, should
enlarge itself with the inclusion of Turkey and the state of Israel.

The PR's first thoughts on the use of the abrogative referendum as a political
campaign tool date back to the end of the sixties. A list of around ten
referendum questions, to be promoted as part of a joint 'packet, was
formulated towards the end of 1972. Since that time, the party has had a
history of referendum campaigning up until 2005. From the referendum
guestions posed by the party, we can disentangle certain characteristic
elements of the Radical's referendum policy. First of all, there is a systematic
use of genuine 'referendum projects', each composed of eight, ten, even
twenty referendum questions at a time. The second, not less important
characteristic consists in the fact that the PR has used this instrument not
merely to place a veto on decisions taken by government or in parliament, but
more to set the political agenda, intervening on certain issues otherwise
excluded from the agenda of other parties and the parliament: the most
obvious example, but not the only one, was the referendum question on
abortion raised in 1975. Two other elements to take into consideration are: (a)
the presentation over the course of the years of two or more referendum
tse;

guestions on the same subject™; (b) the simultaneous presentation of two or

more questions (differing in their wording) on the same subject in the same
poll®’.

In the span of forty years the set of various themes shows elements of
continuity and persistence, but also elements of significant variation,
particularly during the nineties. In the seventies, the principal or most visible
thematic area was that of civil rights, whilst throughout the nineties themes of

electoral reform and economic freedom of producers and consumers were

*% This is the case for the subjects of abortion, state funding of parties, access to agricultural
for animal hunts, electoral law, the electoral system for the election of members of the High
Council of the Judiciary, the civil responsibility of judges, and certain other issues.

" This fact can be explained by the need to formulate questions in such a manner as to
respect the criteria of admissibility elaborated by the Constitutional Court over the years.



present.

The gathering of signatures on these referendum questions has been a
recurrent characteristic in mobilising the PR's base, grounded in the
participation of around a hundred local groups each composed of a rather
small number of people. The PR does not in fact enjoy a strong local
rootedness: the number of registered party members is in the low thousands.
Only on one occasion, in the second half of the nineties, was the collection of
signatures done, in certain large cities, with financial compensation paid to
young people, otherwise unemployed. The repeated signature campaigns on
these numerous referendum issues, above all in the course of the nineties,
have made clear the growing difficulty faced by the PR in gathering the
signatures necessary to promote one or more referendum questions.

From the data from the questionnaire cited above, the majority of interviewees
(55%) judge that the party's referendum policy has had positive effects for the
movement's success; another 36 per cent judge that the policy has had
effects more positive than negative; only the remaining 9 per cent judge it to
have had negative or counterproductive effects. Notwithstanding the repeated
failures to reach quorum, 56* per cent judge it fairly or very important to wage
further referendum campaigns. The Radicals, in fact, identify the principal
obstacles to their referendum campaigns as being the judgements of the
Constitutional Court (35.5%), and in the lack of adequate and correct
information in the mass media (26%). The decisions of parliament altering the
will of the voters (15%), and the constitutional norm requiring a quorum of
voters (15%) were judged less important. Almost irrelevant were the
abstention campaigns waged by other parties (6%) and the excessive number
of questions inserted in a single referendum. These data are in line with the
reading of the referendum campaigns proposed by the leadership. Worthy of
attention are the under-valuation of the quorum requirement and the
campaigns for abstention conducted by certain parties and newspapers.

As already mentioned, after thirteen years of absence, the Radical Party has



re-entered Parliament with a quite small group of deputies in the Chamber.
For the first time in its parliamentary history, the PR forms part of an electoral
alliance and a government majority. The leader of the PR has ensured
absolute loyalty in its dealings with the centre-left majority and the Prime
Minister. We may hypothesize that, as long as the centre-left coalition
remains, the PR is unlikely to wage referendum campaigns similar to those of

the past.

10. Parties and referenda

Whilst there are significant differences between them, the parties have never
lost, merely moderated, their strong reserve or genuine diffidence towards the
referendum institution, as the moderate use they have so far made of it
demonstrates. At the same time, attitudes are not homogeneously and
indistinctly distributed between the parties, nor are those attitudes persistent
over time. Until now, the parties have been the principal, if not the sole,
players in referenda, as principal players in the campaign for votes (and
abstentions)®®. As promoters of referenda the parties have been somewnhat
prudent, even parties of opposition and those towards the extremes of the
left-right continuum. As already mentioned, the Italian Communist Party
(Partito Comunista Italiano, PCI) promoted only one referendum question, in
1984, whilst the neo-fascist Italian Social Movement (Movimento Sociale
Italiano, MSI) never called for any. The Greens too have made limited use of
the initiative. A detailed analysis of the parties' relationship with referenda,
however, is not possible here®.

Sixty years after the ratification of the Constitution, what are the prevalent

%8 Uleri [2002]

¥ A general reconstruction of various referenda issues can be found in Barbera — Morrone
[2003]; | have analysed three separate referenda in Uleri [1985]; Uleri [1989]; Uleri [1996b]
and Uleri — Fideli [1996].



attitudes amongst the parties at the beginning of the 21% century? A few
indicators of a very general nature can be gathered from the questionnaires
already mentioned®. The data are on the responses of delegates to three

guestions common to all the questionnaires distributed at party congresses.

The first question concerns the general attitude towards the referendum
institution: delegates could choose between three alternatives, according to
which the referendum: (A) «is useful to democracy», (B) «ought to be saved
for specific issues», or (C) «is dangerous for democracy». Only minimal
percentages of delegates, in general less than 1 per cent, replied that the
referendum was dangerous for democracy. The parties' positions are

differentiated instead by their positions on the two other alternatives.

Tab. 4 - General attitudes of Italian parties towards the referendum

As for referenda, do you think they...

Ought to be

Are useful for -
saved for specific

Are dangerous

Party Total

democracy issues for democracy

% % % N.
Radical Party 97.3 2.7 0.0 255
Communist Refoundation 70.4 29.1 0.5 199
New PSI 59.5 40.0 0.5 185
Left Democrats (DS) 57.6 42.2 0.2 427
Italian Communists (Cl) 54 45.3 0.7 276
Italian Social Democrats (SDI) 47.7 51.4 0.9 327
Udeur 41.4 57.5 1.1 87
Margherita 39.2 60.1 0.7 298
?I(;iﬁal [nglfﬁﬁent — Tricolour 335 65 15 137
Forza ltalia 27.6 70.9 15 351
ubcC 17.8 79.2 3.0 168

A majority of delegates in five parties opted for option (A), with percentages

0 Data on two important parties in the centre-right coalition, Alleanza Nazionale and the Lega
Nord, are missing.



that vary from 97% amongst the PR to 54% amongst the Italian Communists
(Comunisti Italiani, Cl); *excluding the New PSI (New Italian Socialist Party),
the other four parties are all part of the centre-left majority which won the
elections of April 2006. A majority of delegates for the other six parties instead
opted for option B. Amongst these six parties, three — SDI, the Margherita,
and the Udeur — are part of the centre-left coalition; two — Forza Italia and the
UDC - are part of the centre-right; and one - Movimento Sociale — Fiamma
Tricolore — is a tiny far-right group. The delegates of the centre-left parties,
therefore, express attitudes more favourable to the referendum than those

parties of the centre-right and right.

Tab. 5 - Parties' attitudes towards the suggestion ‘Institutional reforms should
always be ratified by referendum’

Party Percentage who ‘agree’ or 'strongly agree'
Communist Refoundation 78.5
Radical Party 74.4
Italian Communists (Cl) 64.4
Italian Social Democrats (SDI) 57.9
Social Movement — Tricolour Flame [MS-FT] 56.1
Margherita 54.7
Left Democrats (DS) 52.4
Udeur 42.7
New PSI 37
Forza Italia 35
ubC 28.9

The second question concerned the role of the referendum in decision-
making processes regarding institutional reform: the question was formulated
as follows: “institutional reforms must always be ratified through a referendum
vote”. The delegates could choose between four alternatives: agree strongly,
agree somewhat, disagree somewhat, or disagree strongly. In the table we
show the cumulative total for the first two options according to party. In seven
parties, a majority is in favour of a requirement for institutional changes to be



ratified through referendum. With the exception of the extreme-right
Movimento Sociale — Fiamma Tricolore, these parties all belong to the centre-
left coalition. The four parties which have a majority opposed to referendum
ratification of institutional reforms are to be found in the centre or the centre-
right of the political spectrum.

The third question raised a more specific issue related to the ratification of the
European Constitutional Treaty through referendum. Again, for this question
delegates could choose between four alternatives: the table shows the
cumulative total for the first two responses. The distribution of the data in the
table differ significantly from the distributions shown in the two preceding
tables. In fact, the delegates of all parties save one declare themselves in
agreement with the suggestion of ratifying the constitutional treaty through
referendum. The outlier case is the DS, the principal centre-left party: the
majority of delegates disagree somewhat or disagree strongly with
referendum ratification of the Treaty.

Tab. 6 - Parties' attitudes towards the suggestion that 'The Constitutional Treaty
for Europe should be put to referendum’

Party Percentage who ‘agree’ or 'strongly agree'
Communist Refoundation 98
Radical Party 92.2
Social Movement — Tricolour Flame [MS-FT] 87.5
Italian Communists (CI) 80
Italian Social Democrats (SDI) 74.9
Margherita 71.5
New PSI 67.5
Forza Italia 67.5
Udeur 63.4
ubcC 51.2
Left Democrats (DS) 44.1

Final considerations



The referendum experience in Italian democracy has been the process of
slow, contrasting, even contradictory institutionalisation and political
legitimation of the principle of allowing electors to vote and decide on specific
issues. This process was part of the process of democratisation of Italian
politics and society after the fall of the fascist regime. The referendum
experience was an unforeseen and undesired phenomenon, at least in part
the unintended consequence of conflicts and choices internal to political
elites. The referenda have not been a panacea capable of resolving the
problems of representative democracy, but in certain cases they have been
useful to dissolve, even if only in a partial and passing manner, cases that

Parliament or government seemed incapable of, uninterested in, solving.

In the course of the last legislature (XIV: 2001 - 2006), referendum pressure
has slackened notably with respect to the three preceding legislatures of the
nineties. *In the current legislature (XV: 2006 -) there are no signals which
augur a possible increase in this pressure.

A general evaluation of the referendum experience in Italy does not lend itself
to generalisation cast in terms of a distinction between 'progressive’ and
'conservative' effects®; there are no good reasons to revisit the opinions
expressed more than ten years ago®. In the course of the past decade the
guorum requirement has favoured abstention campaigns. Electors who have
voted have in a certain sense been punished; their vote has not decided
anything; the electors who did not vote have in a certain sense been
rewarded: their non-vote was decisive®®. Punishing participation and
rewarding abstention does not seem in line with the demands and good
functioning of democracy.

The Italian experience seems to be crawling through a difficult process of

®1 Gallagher [1996, 235 - 238].
62 Uleri [1996b, 120 — 123].
83 Uleri [2002].



institutionalisation. Ruling elites have demonstrated their ability to reclaim a
large part of the control lost in the referendum process. Key points in this
control are the judgements of admissibility of the Constitutional Court and the
abstention suggested by the quorum requirement. The price paid for this type
of control constitutes a true deficit of liberal and democratic legitimacy.

Ralf Dahrendorf has written that «it is necessary to develop a political theory
of the referendum which limits this instrument to a few themes of fundamental
general interest», since, in the largest countries, the referendum would end by
being of greater use to populism than to democracy®. My belief, instead, is
that it is necessary to develop a political theory which conceives of the
institution of the referendum as an ordinary instrument to reinforce the liberal
aspect of contemporary democracy: the referendum as a check on political
power. Maija Setdld, in a thoughtful reflection on theories of democracy and
the problems of 'responsibility’ and 'accountability' in the different types of
referenda, judges favourably the adoption of decision-controlling referendum
procedures initiated by citizens®®.

It is undeniable that the referendum - as conceived of Articles 75 and 138
must be fully and profoundly reformed together with law no. 352 of 1970 to

permit a 'genuine vote'®®

. In particular, the abrogative forms foreseen in
Article 75 should be maodified in such a manner as to permit only the complete
repeal of a law. The list of materials not subject to repeal should be revisited
so a to reduce their number. Further, these should be specified in a stringent
manner, whilst the judgement of admissibility on the part of the Constitutional
Court should only be possible following a request of the majority of both

Chamber and Senate.

The quorum for the validity of the vote, foreseen in Article 75, should be

% Dahrendorf [2004, 317].
85 Setala [2006].
% Bettinelli [1998, 35 — 43].



repealed. A new reform - the propositional initiative - should be adopted to
allow the formation of legislative proposals supported by electors.

The number of signatures necessary to place a question on the ballot should
be defined as a percentage of the number of valid votes in the last general
election. These percentages should be differentiated so as to allow fewer
signatures for abrogative initiatives compared to propositional initiatives.

The percentages must be such as to bring about a significant but reasonable
increase relative to the current figure of 500,000 signatures forecast by
current legislation for the abrogative initiative. The number of signatures
necessary to call for a propositional initiative must be fixed with the same
criteria indicated for the abrogative initiative, but with a percentage twice as
large. The law which fixes the referendum process must also be fully
reformed in order better to regulate the times and different phases of the
entire decision-making process, especially insofar as regards the information
available through the mass media.

Roughly two centuries ago, Benjamin Constant feared that:

«the danger of modern liberty is that, absorbed in the enjoyment of private
independence and the pursuit of particular interest, we give up all too easily our right to
participate in political power»®’.

Constant maintained that it was not necessary to «renounce one of the two
types of liberty» that he specified, but rather necessary to «learn to combine
the two» in a fashion that political institutions would consecrate the influence
of the citizen over the res publica, calling them to 'compete with their resolve
and their votes in the exercise of power', guaranteeing them a 'right of control

and oversight'®®.

67 Constant [2001, 32].
% ibid, 32 — 35.



lllustrating the sixth of the unkept promises of democracy - civic education -
Norberto Bobbio recalled the distinction between active and passive
citizenship proposed by John Stuart Mill in his Considerations on
Representative Government®. Bobbio recalled how Mill underlined the
governing class’ predilection for distracted and passive citizens. According to
Bobbio, the activae civitatis discussed by the jurists of the 19th century
consisted in the recognition of those rights of citizenship which made it
possible that «education in democracy happens at the same time as its
practice», and not before, as maintained the Jacobins™.

Yet a reform capable of making referenda function as effective instruments of
control of the governing by the governed seems necessary in proportion to
the improbability that such a system will see the light of day in the near future

or further.
(Translated by Chris Hanretty)"

APPENDIX

%9 Bobbio [1984, 18-21].

" ibid, 19.

* Chris Hanretty is Phd candidate in Political Science at the European University Institute —
San Domenico di Fiesole, Firenze.
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1. A system of classifications and typologies of referenda

Discretionary and procedural referendum polls - Referendum polls classified according to whether they take
place according to pre-set rules allowing general recourse to referenda; or according to more general principles.

Absence of presence of pre-set general principles and/or rules governing referenda

Absent Present

Type of poll Discretionary Procedural

Optional and mandatory referenda - Procedural polls classified according to the method of initiating the procedure

Procedure initiated with a formal request Procedure required by law for the formal legitimacy
from an actor entitled to do so of a decision

Type of poll procedural optional procedural mandatory

Procedural optional referenda classified according to the promoter

ACTOR WHO INITIATES THE PROCEDURE
Criterion

An actor other than the electorate A part of the electorate

TYPE OF POLL Referendum Initiative




Procedural optional referenda classified according to comparison between the referendum promoter
and the author of the (proposed) decision put to a referendum vote

The poll promoter and the author of the (proposed) decision are different or the same

Criterion Referendum promoter Referendum promoter
# =
Author of the decision Author of the decision
TYPE OF VOTE Controlling referenda Propositional referenda

Typology of procedural referenda polls: four elementary types of referendums and initiatives

The poll promoter and the author of the (proposed) decision are different or the same

Criterion
Poll promoter Poll promoter
# =
Author of the decision Author of the decision
4 O
££T
x 55 £ Controlling Referendum Propositional Referendum
= L2
o ©
g <
o
[v4
o
3 28
a 5 o . N o N
cB Controlling Initiative Propositional Initiative
T 2
o o

Typology of controlling-decision referenda

STATUS OF THE DECISION PUT TO VOTE

Decision not yet in operation Decision already i operation
Actor other
than the Reject Referendum Abrogative Referendum
electorate
VOTE
PROMOTER
Part of the . T . N
clectorate Reject Initiative Abrogative Initiative
Source: adapted from Uleri [2003, 57-109]
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